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       Every day I see the gap between what my beliefs say ought to be and what is. There is no justice for the baby born in Harlem addicted to crack. There is no justice for Bosnian women who were brutally raped and forced to bear the children of their rapists. In fact, the world's legal systems can provide nothing that even approaches justice in these circumstances.
       But precisely because of the extremity of these sorts of atrocities, I find them somewhat easier to live with than the more subtle forms of the gap. The atrocities that are beamed into my living room every day and every night serve to numb me. I can compartmentalize them, label them, find justification and excuse for my and the system's failure to avert or remedy them, and feel comforted that I have responded appropriately. After all, they are aberrations; they must be. Indeed, the fact that the system does not/can not attempt an appropriate remedy is evidence of their aberrant nature, and support for the proposition that the system should be excused for such failures.
       What passes more easily for justice is more insidious. The gap is disguised and therefore more dangerous. Our legal system passes for justice every day. I participate in the legal system and thereby lend credence to its necessary assertion of justice. Occasionally I awake to the practice of injustice, yet I rarely raise my voice in protest, and rarely do I hear other lawyers voicing protest. “It's a flawed system, but it works most of the time.”-that is what the cultural voice inside my head whispers to me. But, does it? The law purports to provide equal protection and equal treatment, but that is clearly not a universal experience in this country.
       So, I wonder, how big is this gap between the justice that should rightfully exist and the justice that is? If the gap is as large as it appears sometimes, am I not bound, morally, to do something about it? Am I not an accomplice to any evil Law may cause if I continue to participate in the system, particularly without actively confessing my role and assisting in its apprehension?
        *1394 We are party to the violence of law. And this is not the less so for those who practice law with the best of intentions, motivations, and desires. It is a particularly dangerous delusion for a person to think that being good and doing good with law exempts her from participation or complicity in law's aggressive morbidity. She who touches pitch shall be defiled. [FN1]
       So then, I wonder: what can I do/what must I do about this gap? I am not sure that I know the answer to this question or even whether it is answerable, but in struggling with it I believe I can see at least some of the opportunities that the question itself presents. This essay undertakes this struggle by first seeking an understanding of the depth of this dilemma, and then from such vantage point seeking an opening for redemptive action.
What It Is Ain't Exactly Clear: The Domination System
       In approaching this question as a lawyer, I am not supposed to resort to one of the most fundamental stories of our culture: religion. In fact, law denies the relevance of religion entirely in the context of the search for the answer to this question. Law provides a small niche for religion well outside the realm of civic affairs. [FN2] It seems incredible that a culture could deem its most fundamental moral teachings irrelevant in the context of justice, where moral/ethical decisionmaking is ultimately what is going on. [FN3] My point, however, is not that religion should necessarily be injected into law and politics. [FN4] Rather, the fact of this startling separation provides a clue that there must be something more “fundamental” to our culture that is controlling in this case.
        *1395 A naive person might think that any good system of law should have a few moral principles to guide it. Lawyers, however, know better. “Well,” that person might ask, “I can understand that it might be difficult in our pluralistic society to come up with a comprehensive moral code, but couldn't we agree on a few fundamental moral principles that could act as cornerstones of the law?” Again, the answer our culture provides is no. Even though there is surely no more cross-culturally correct commandment than thou shalt not kill, the Supreme Court finds state-sanctioned killing entirely legal and our political system hungers to implement it.
       Our cultural system, and indeed all of our systems, have at their root a mythology of redemptive violence. In an article I wrote with my father, Walter Wink, [FN5] we began our discussion with the anthropological and mythological origins of this system of domination. This system was built on the foundation of the myth of redemptive violence. The myth teaches that chaos is the natural state of things and that order must be imposed on the world through violent means. Nature and our natural selves must be tamed and controlled, and if violence is not used, it is always the ultimate threat of violence that we credit for our success. [FN6]
       This fundamental myth of domination has continued since before the time of Babylon till now and has pervaded every aspect of our world society. The myth has been so successful because we have thoroughly internalized its lesson that domination is necessary and the natural order of things. It is through this myth and its system that the divorce of morality and religion from law was so effectively achieved. [FN7]
       By separating out morality, law is able to resist efforts to expose its injustice. It has determined the scope of the argument. Any attack must be made on its terms, on the field of abstraction where moral/ethical imperatives are deemed inapposite. The positivist/formalist structure of law *1396 ostensibly set up a closed structure where resort to outside information is unnecessary. Decisionmaking then is purported to be a mechanical process that is not susceptible to the vagaries of moral/ethical argument. [FN8] Unfortunately, the system is not a closed system and resort to outside information (i.e., bias, prejudice and politics) is not only commonplace but actually logically/linguistically necessary. [FN9] Moreover, a particular instance of injustice (the only alternative means of attack) is also considered irrelevant to the system because it can be explained as merely a misapplication of the principle or principles involved-in short, as the fallacy of insufficient instances.
       One way that the system has effectively maintained this insular separation is through the propagation of the myth [FN10] that you cannot get an “ought” from an “is,” that is, you cannot determine what ought to be, or how one ought to live one's life through empirical means. I call this a myth because we selectively apply it in our lives; it does not act as a fundamental law of nature, but rather as one of our societal mores, regardless of the distinction's logical accuracy. The is/ought distinction has not been so mysteriously effective outside of the abstract fields of law and philosophy. Only there does the inability to get an ought from an is make a difference. Any self-respecting engineer effectively ignores this distinction. Engineers and scientists generally make it their job to look at how things are and draw conclusions about what one ought to be able to do as a result of the composition of such data. They usually have no trouble prescribing a number of possible courses of conduct in light of the facts. Clearly, this philosophical distinction has mattered very little to those involved with our culture's technological development.
       Unfortunately, this distinction has had a great deal to do with our moral and spiritual development. [FN11] The insistence upon the abstraction of all discussion concerning law ensures that in our culture no amount of empirical evidence is sufficient to determine what is truly right or moral. *1397 Countless innocent people may be executed without proving that capital punishment is wrong. Thou shalt not kill is different than, say, the law of gravity, in that the consequences of gravity are more immediately apparent to us. [FN12] However, because the assumption of violence is so imbedded in us, the consequences of violence are accepted by our culture as if they were a part of the natural state of things. We accept the cycle of violence that the domination system requires to maintain itself. None of us thinks about the consequences of gravity when we drop a ball to the ground; we expect that outcome. Likewise, none of us thinks about the consequences of participating in violence; we expect the cycle of violence to continue-as if it were a law of nature. Yet, we experience that violence begets violence and that it has never been successful in eradicating itself (a rather hard thing to ask of any noun).
       William Stringfellow, a prophetic christian and poverty lawyer, daily dealt with the violence and inequity of the system. He, however, refused to engage the powers on the level of abstraction. Rather, he always dealt with the specific instance, with the injustice that he believed exposed the culpability of the system.
        That refusal to remain on the safe level of abstraction by developing a theoretical structure and to insist instead on practicality (how one lives humanly amid the Fall) and particularity (the reality of the resurrection in tension with law) left Stringfellow vulnerable to his critics. The offense of prophecy has always been in its particularity. [FN13]
       That is, the system has counterattacked prophecy by negating its theoretical underpinnings and challenging it to play on its own turf. Of course, these attacks on Stringfellow's methods were made on the field of abstraction and are not necessarily indicative of his success. His success is more likely measured in the personal lives of those he came in contact with-those in power who heard his voice and were, maybe for the first time, brought face to face with the humanity of the others that were Stringfellow's clients and were made to see the indignities they were suffering.
       As morality and ethics have been pushed out of law, they have likewise been marginalized elsewhere. The discussion of morality and ethics in the public forum-in legislatures and talk shows-has become an incredible sham. Political debate has become so trivialized by sound bite *1398 mentality that there is clearly no possibility of real thought or real dialogue. This is an exceedingly effective way for the system to defuse all possibility of moral/ethical revolt by the appearance of robust debate. This is the most efficient method of repression possible, since any real challenge to the system is rendered virtually impotent.
       The system of domination is exceedingly adept at this deception. This occurs because we have swallowed the system whole, given life to its will to survive and put our talents for rationalization at its service. Accordingly, we are not able to see how it uses us in much the same way as an alcoholic cannot see how alcohol is running her life. [FN14]
       Law is an accomplice to this deception of the domination system, this deception that violence is inevitable and morality and ethics are discussions not suitable for public forums. The system perpetuates this through positive laws and the pretense that impartial justice is provided through law. It is this pretense of justice that particularly protects the system's true motives. By asserting that it protects equally all people of the United States, law further marginalizes the voices of those that say they are unfairly treated.
        How could they be so ungrateful? Is not Law applying an objective standard of equal protection? After all, we gave them affirmative action. These must therefore be the truly marginal voices of society. And, of course, society cannot accommodate the fringe; we have to draw the line somewhere.
       Isn't this the monologue of the system that we hear in our heads? And, is this not a most effective way of shutting out the voices of others? Yet, law does not treat all people fairly. The game is played on a field that is skewed to ensure the survival of the domination system. The New York Times recently alluded to this fact in the context of a couple of infamous trials: “The principle of equal justice for all-though still unrealized-is the crucial pillar of democracy. The Los Angeles Police Department, with its wanton brutality and antebellum attitudes on race, has shown more contempt for that principle than anyone since Bull Connor, the swaggering brute of Birmingham.”  [FN15]
       Not only is equal protection an empty promise in practice, but the system effectively represses or eliminates real diversity by “tolerating” alternative points of view. Our society maintains the pretense that religion is encouraged by providing law that tolerates religion and religious *1399 differences. [FN16] This “tolerance” is a method of marginalization that robs the voices of diversity of their focus. Alternatives are not truly considered. No real dialogue occurs, but people can feel comfortable that they have done their part and continue with the work of the system. The voices of diversity have been purportedly fed into the mix of the normative bias of our culture (our melting pot where the system bleaches out our differences). [FN17] Thus, it cannot be denied that diversity has not been incorporated into the system. However, diversity's contributions have been twisted to the purposes of the system and rendered meaningless in its original sense. This counter-propaganda method is, again, a very effective way of blunting the attacks of minorities. It is the reverse of the Trojan horse strategy. In this case we open the city gates for opponents and invite them in, the people of the city mix with the opponents, and before long the opponent can no longer determine who is the enemy. It continually shifts the focus, inhibiting any rallying cry.
       The domination system's goal is self-perpetuation, and has nothing to do with the goals of humanity. Humans are merely the means. The system is designed to actualize the myth of redemptive violence in which the world must succumb to the rule of the powerful through the use of force. We must recognize that it is impossible to “save” this system, though its components and subjects may be capable of redemption. There can be no normative solution that is not fatally contaminated by this myth. The search for a “normative” solution will always wind up serving the ends of domination.
        What is before implicit, must now be put directly. The tension between law and grace is such that there is no Christian jurisprudence. There is not a particular philosophy of law which has special integrity in the Gospel. Nor is there a way really to make the positive law or the *1400 ethics of law, the purposes of law which men offer as a measure for positive legislation, compatible with the Gospel. [FN18]
Stop, Hey, What's That Sound
       This system of domination is the source of the gap between the promise of our lives and life's reality. Though our constitution mandates equal protection under the law and our religions exhort us to treat all men and women as brothers and sisters, our law fails us and we fail ourselves.
       But all of this does not particularly condemn law. Indeed, law may be necessary in human culture.
        What then shall we say? That the law is sin? By no means! Yet, if it had not been for the law, I should not have known sin.... Apart from the law sin lies dead.... For sin, finding opportunity in the commandment, deceived me and by it killed me. So the law is holy, and the commandment is holy and just and good. [FN19]
       Law is no better and no worse than our other institutions (not to mention ourselves) that are tainted by the domination system. Some have maintained that law is irredeemably tainted, that it is nothing more than a tool of the powerful to maintain their position. [FN20] Though law has clearly been used in this way, Stringfellow saw an opportunity in law to speak out, to attempt to have some of those individuals in power-those pulling the levers of the system-recognize the essential humanity of the others that were his clients. He sought that moment of recognition that occurs outside of the system, where a glimpse of freedom is possible.
       Stringfellow (among many others) has referred to the pervasive corruption of the domination system as the Fall. For Stringfellow, though, it was not just the fall of one thing or another, but of all of the principalities and powers of the world. [FN21] None of our institutions escape this condemnation. They are all corrupted and, like us, fallen. Nevertheless, within this dark view of the world lies the seed of redemption. Stringfellow said:
        *1401 To put the same differently, biblical spirituality concerns living in the midst of the era of the Fall, wherein all relationships whatsoever have been lost or damaged or diminished or twisted or broken, in a way which is open to transcendence of the falleness of each and every relationship and in which these very relationships are recovered or rendered new. [FN22]
       Stringfellow found, in his calling as a christian, that as a lawyer he must continue to speak truth in the face of the powers that be. And, through this mandate he found the possibility for redemption. Without this latter half of the puzzle, we can only become cynical or despondent.
Everybody Look What's Going Down: Zen and the Art of Paradigm Demolition
       There is thus an opportunity to be found in this gap. There is some magic in drawing together these polar extremes-the justice that should be and the justice that is. By drawing these two extremes together, like pressing together two atoms, a small explosion of possibility is created. The recognition of the other's essential humanity explodes the relationship between dominator and victim. The people involved are indelibly scarred by the explosion. Their worldview will never be quite the same. It is the sort of thing that causes scales to fall from our eyes. [FN23] It is precisely the form of nonviolent resistance Jesus spoke of-forcing the dominator to acknowledge the essential humanity of the other. In that flash of recognition, the dominator loses his power and becomes capable of redemption. [FN24]
       A hole is thereby pierced in the walls of the domination system. The infrastructure of our system of beliefs that incorporate the domination system is weakened. During that brief moment and maybe others, we are afforded an opportunity to actually see beyond our current predicament, like ripping through the cardboard walls of a movie set, but instead of the empty warehouse beyond, what we see is the humanity of the person in front of us. And, in them, possibly, a reflection of our own possibilities.
       This is the arduous discipline of Christianity that Stringfellow practiced. The recognition and acknowledgment of the falleness of ourselves, of law and of our systems generally. And, the koan-like juxtaposition of man's inhumanity to man with the possibility of love.
*1402 * * *
       So, I think I can see some possibility for action, a way in which I can have some impact on this gap. Maybe it does not really matter whether you can get an ought from an is, but rather that there is power within the dichotomy. Maybe the interpersonal transformative force that is loosed when the two sides are brought together matters more than the abstract derivation of our ethical principles. In fact, I see now that the injustice itself represents the opportunity. At every turn where the system threatens to stifle the voices of our friends, dehumanize our neighbors, regulate our creativity and pit brother against sister, there is a place for each of us to begin. A beginning where by pulling the two opposing forces together we can blow a hole in the system of beliefs held by the individuals with whom we come in contact.
[FNa1]. Inspired by the old Buffalo Springfield song, For What It's Worth. BUFFALO SPRINGFIELD, For What It's Worth, on RETROSPECTIVE: THE BEST OF BUFFALO SPRINGFIELD (ATCO Records 1969).
[FNaa1]. Christian. Associate, Cleary, Gottlieb, Steen, and Hamilton, New York, New York. B.A. 1983, State University of New York, Empire State College; J.D. 1991, University of Notre Dame. My thanks to Tom Shaffer and Russ Pearce for their insight and encouragement.
[FN1]. Milner S. Ball, A Meditation on Vocation, in RADICAL CHRISTIAN AND EXEMPLARY LAWYER 129, 130 (Andrew W. McThenia, Jr. ed., 1995).
[FN2]. See, e.g., Lee v. Weisman, 505 U.S. 577 (1992) (prohibiting prayer before public school graduation); Lemon v. Kurtzman, 403 U.S. 602 (1971) (prohibiting salary supplement to religious school teachers who teach secular subjects).
[FN3].
        Liberal theory might scoff at the idea that God's will is relevant to moral decisions in the liberal state, but the citizen whose public self is guided by religious faith might reasonably ask why the will of any of the brilliant philosophers of the liberal tradition, or, for that matter, the will of the Supreme Court of the United States is more relevant to moral decisions than the will of God.
STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOW AMERICAN LAW AND POLITICS TRIVIALIZE RELIGIOUS DEVOTION 226 (1993); see also Thomas L. Shaffer, Review Essay: Stephen Carter and Religion in America, 62 U. CINN. L. REV. 1601, 1618 (1994) (reviewing STEPHEN L. CARTER, THE CULTURE OF DISBELIEF: HOW AMERICAN LAW AND POLITICS TRIVIALIZE RELIGIOUS DEVOTION (1993)).
[FN4]. Stephen Carter suggests that religion should have more of a presence in public debate and that the question should be “whether and how to regulate that presence.” CARTER, supra note 3, at 101. I tend to agree with that sentiment, but I do not think it will make much actual difference. In fact, as Tom Shaffer has suggested, it would likely serve to further contaminate any such participant with the “civic religion.”  See Shaffer, supra note 3, at 1618.
[FN5]. Stephen P. Wink & Walter Wink, Domination, Justice and the Cult of Violence
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, 38 ST. LOUIS U. L.J. 341 (1993).
[FN6]. Id. at 351-53.
[FN7]. For a historical discussion of this split, see HAROLD J. BERMAN, LAW AND REVOLUTION: THE FORMULATION OF THE WESTERN LEGAL TRADITION (1983) (discussing its origins in the separation of ecclesiastical law and secular law). Berman has also identified what was likely the final point of separation as the source of our ethical legal crisis:
        It was, in fact, the almost total secularization of legal philosophy in the late eighteenth and early nineteenth centuries that led to the divorce of the three major schools of legal philosophy [positivism, natural law, and the historical school] from each other; and more recently, the almost total secularization of public discourse in general has contributed substantially to a corresponding crisis of law on the practical level as well. To a critical extent, the political dimension of law has become dissociated, both in theory and in practice, from its moral dimension, which has been narrowed almost to the point of irrelevance.
Harold J. Berman, Law and Logos
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, 44 DEPAUL L. REV. 143, 155 (1994).
[FN8]. Wink & Wink, supra note 5, at 356-60.
[FN9]. This is because there is no “plain meaning” to any word but rather a multiplicity of meanings that will be chosen from the context of the reader/speaker. See George H. Taylor, Structural Textualism, 75 B.U. L. REV. 321, 354-358 (1995); see also Wink & Wink, supra note 5, at 344 n.17.
[FN10]. This is evidenced by the many attempts to bridge this gap. See, e.g., ALAN GEWIRTH, REASON AND MORALITY 1-7 (1978).
[FN11].
        Far too many fine minds in theology and religious philosophy have devoted too much ink and paper to reiterating that is and ought shall never meet, that the cliché about descriptive premises and evaluative conclusions is indeed unquestionably true. The result is that, despite their ingenuity and admirable subtlety of mind, these theologians and philosophers never get around to making substantive statements about science and theology, never permit scientific fact to inform theological formulation. They are victims of philosophical paralysis.
Philip Hefner, Is/Ought: A Risky Relationship Between Theology and Science, 15 ZYGON 377, 391 (1980).
[FN12]. Our talent for creating elaborate exceptions to this fundamental tenet of the Judeo-Christian faith is further evidence of the system's pervasive influence even in the face of what otherwise should be one of our most closely held beliefs.
[FN13]. Andrew W. McThenia, An Uneasy Relationship With the Law, in RADICAL CHRISTIAN AND EXEMPLARY LAWYER 167, 168 (Andrew W. McThenia, Jr. ed., 1995).
[FN14]. For further discussion of the delusionary effect of the domination system, see generally Wink & Wink, supra note 5.
[FN15]. Brent Staples, The Rodney King ‘Soundtrack’: Mark Fuhrman's America, Los Angeles Style, N.Y. TIMES, Sept. 11, 1995, at A14. If we look at this text on its face, we must conclude that democracy must yet be unrealized as well, for nothing could stand without its crucial pillar.
[FN16]. “American culture condemns subversive assertions based on faith as anti-democratic because such assertions offend against the dogma that the only valid American religion is the religion of American democracy.” Shaffer, supra note 3, at 1607 (describing Carter's (and I believe his own) views).
[FN17]. Levinson and Pearce have referred to a similar process in the development of lawyers:
        Levinson states that the “professional project” of law creates a professional role which “‘bleach[es] out’ . . . merely contingent aspects of the self, including the residue of particularistic socialization that we refer to as our ‘conscience.”’ He quotes Monroe Freedman's observation that . . . [i]n this “standard version of the professional project [,] .... [s]uch apparent aspects of the self as one's race, gender, religion, or ethnic background would become irrelevant to defining one's capacities as a lawyer.”
Russell G. Pearce, Jewish Lawyering in a Multicultural Society: A Midrash on Levinson, 14 CARDOZO L. REV. 1613, 1628 (1993) (footnotes omitted) (quoting Sanford Levinson, Identifying the Jewish Lawyer: Reflections on the Construction of Professional Identity, 14 CARDOZO L. REV. 1577, 1578-79 (1993), which quotes Monroe H. Freedman, Professional Responsibility of the Criminal Defense Lawyer: The Three Hardest Questions, 64 MICH. L. REV. 1469, 1482 n.26 (1966)).
[FN18]. William Stringfellow, The Christian Lawyer as a Churchman, 10 VAND. L. REV. 939, 964 (1957).
[FN19]. Romans 7:7-12 (Revised Standard).
[FN20]. See Joseph William Singer, The Player and the Cards: Nihilism and Legal Theory
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, 94 YALE L.J. 1, 3-6 (1984).
[FN21]. See WALTER WINK, ENGAGING THE POWERS: DISCERNMENT AND RESISTANCE IN A WORLD OF DOMINATION (1992); WILLIAM STRINGFELLOW, KEEPER OF THE WORD PART III (Bill Wylie Kellerman ed., 1994).
[FN22]. WILLIAM STRINGFELLOW, THE SPIRITUALITY OF POLITICS 20 (1984).
[FN23]. Acts 9:18.
[FN24]. For an expanded discussion of this dynamic, see Wink & Wink, supra note 5, at 372-77 (discussing nonviolent resistance).
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